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REPLY BRIEF OF PETITIONER-APPELLANT 


Preliminary Statement 


The Government presents two arguments in support of 
the District Court's decision denying petitioner-appellant 


Lam's motion to vacate his guilty plea and sentence. 


First, the Government argues that the District Court's 
conclusion that Gerber was not motivated by 
Szeto, when he advised Lam to plead guilty, should not be dis- 


turbed unless clearly erroneous. (Govt. Br. 15)* 


Second, while apparently conceding that Gerber had 
a "generalized understanding” that the United States Attorney 
and the Court would not accept a guilty plea from one co- 


defendant if another co-defendant went to trial, the Government 


LAL ALCL OCLC LOD 


* References to (Govt. Br. ) are to the Brief of the United 
States of America mthis appeal. References to (Lam Br. ) 
are to the main brief of petitioner-appellant Lam on this appeal. 


argues that that understanding did not produce a conflict 


of interest. It bases this argument on an assertion that 


Gerber did not operate with that understanding in this case. 


: See Le 2) 


The first of these arguments is erroneous, as a 
matter of law; the second relies upon an inaccurate readin 


of the record. 


ARGUMENT 


ie 

THE DISTRICT COURT'S CONCLUSION THAT 

GERBER'S ADVICE TO LAM WAS NOT TAINTED 

BY A CONFLICT OF INTEREST RESULTED 

FROM THE APPLICATION OF AN IMPROPER 

LEGAL STANDARD. 

Although the District Court did state that Gerber 

was not motivated by a desire to aid Szeto when he advised 
Lam to plead guilty (A-10), t! conclusion resulted from the 


application of an impro 


Rather than determining if the fac the criminal 
case produced a conflict of interest, «he Court below focussed 


on whether there were reasons upon which competent counsel 


might have advised Lam to plead guil (2 Concluding 


that there were such reasons, t! Di Court stated that 
it was “more logical” that Lam pl guilty because of the 
strength of the Government's case, I ! because of a 


desire, of Gerber or Lam, to aid 


The District Court's cpinion is thus, in effect, a 
conclusion that because there were valid reasons for Lam to 
plead guilty, Lam was not denied effective assistance of 
counsel, whether or not there was a conflict of interest. As 
was pointed out in petitioner's main brief, that legal approach 


is improper (Lam Br. 18). 


To determine whether advice rendered by counsel 
representing co-defendants was tainted 
interest, the District Court must determine whether 
lawyer would have been free to give the contrary 
without fear that rendering that advice would be 


to his other client. 


Applied to this case, the question which the 


District Court should have answered was whether -- at the 


time Gerber advised Lam to plead guilty -- Gerber would have 
been able to advise Lam to pleusd not guilty, without fear 
that that advice, rendered to Lam, would have been damaging 


to Szeto. 


Gerber testified that before 
was in Lam's interests to plead guilty 
determined that it was in Szeto's best interests to plead 
quiity., (i. ft 72). Gerber also testified that he 
understood that the United States Attorney would not accept 
a guilty plea from Szeto unless Lam also pled g.iilty. (H. Tr. 


90-93). 


Thus, at the time that Gerber advised Lam to plead 
guilty, Gerber believed that if he advised Lam to plead not 
guilty, it would hurt Szeto because the Court would not accept 


Szeto's guilty plea. 


That establishes a confli of interest. The 
fact that Lam pled guilty in reliance upon Gerber's advice 
establishes that Lam was prejudiced by the conflict, and 


was denied effective assistance of counsel. 


The legal standard applied by the District Court 
would eviscerate the right to counsel whenever the Government 


had a "strong" case, because it would always appear "logical" 


that a defendant pled guilty because of the strength of the 


Government's case,* and not because of a conflict. This Court 


has explicitly rejected that approach: 


"We cannot accept the proposition that 

the more potent the Government's case, 

the less compelling the criminal defen- 
dant's constitutional right to indepen- 
dent counsel.” 


~ 
/ 


United States v. Carrigan, Docket Nos. 74-2056, 74-205 
<cnnmmnimm = = + +é§-«-—«0X« neem 


Nov. 3, 1976, Slip cpoinion at 396-397). 


Because the District Court's conclusion that Gerber's 


advice to Lam was not tainted by a conflict resulted from the 


The Government's brief endlessly discusses the strength of 
its criminal case against Lam. Because that discussion is 
irrelevant to the issue before this Court -- whether Gerber 
was burdened by a conflict of interest -- it does not warrant 
a detailed response. However, it may be noted that there was 
only one piece of direct evidence against Lam -- narcotics 
agents would have testified that they saw Lam throw some 
drugs to the floor. (F. Tr. 23). 


application of an improper legal standard, it should be 


set aside by this Court.* 


The Government repeatedly asserts that fin 

District Court may not be set aside unless "c 

erroneous.” (Govt. Br. 15 n.*, 16-17). However, 

ings which result from the application of an improper 
legal standard are not protected by the "clearly erroneous" 
rule. United States v. Zelker, 466 F.2d 1092, 1098 (2d 
Cir. 1972), cert. denied, 410 U.S. 945 (1973). Rather, 
once this Court concludes that the District Court applied 
an improper legal standard, it must reexamine the findings 
that flowed from the application of that standard to de- 
termine whether the same findings would have been reached 
if the appropriate standard had been applied. It is re- 
spectfully submitted that had the District Court applied 
the appropriate legal standard, it would have had to con- 
clude that there was a conflict of interest which denied 
Lam effective assistance of counsel. 


aks 
GERBER'S REPRESENTATION 
AFFECTED BY HIS 
SZETO COULD NOT PLEAD 
LAM ALSO PLED GUILTY. 


The Government 
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Respectfully, that statement 


description of Gerber's testimony. 


While Gerber did not use the words "package plea 
bargain," he unequivocally testified that he believe that the 
United States Attorney would not allow Szeto to plead guilty 
if Lam went to trial. (H. Tr. 90). Thus, Gerber stated on 


cross-examination: 


Q So it was your opinion that the Court 

would not and the U.S. Attorney would not 

allow Mr. Szeto to plead guilty if Mr. Lum [sic] 

was going to go to trial? 

A At that time and before I received the 

3500 material, and it's because of that 

feeling that I received the 3500 material 

that was my opinion coming out of many vears 

3 OF 3 y 
of practice. 
(H. Tr. 90? emphasis added) .* 

Gerber thus applied his understanding to this case, 
and was therefore burdened by a conflict of interest which 
cenied Lam effective assistance of counsel. 

CONCLUSION 

For the foregoing reasons, and for the reasons set 
forth in petitioner-appellant Lam's main brief, the judgment 
of the District Court should be reversed. 

Dated: New York, New York 
January 4, 1977 


Respectfully submitted, 


JAY TOPKIS 

RICHARD M. ZUCKERMAN 

345 Park Avenue 

New York, New York 10022 
(212) 644-8642 


Attorneys for Petitioner-Appellant 


Because this testimony has been read so differently by opposing 


counsel, and because this appeal is being prosecuted on the 


Original record, 
this testimony (H. Tr. 


88-93) 
for the convenience of the Court. 


the relevant pages of the transcript containing 
are annexed hereto as an appendix, 
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mbkm _ Gerber-cross 88 
understanding between them and myself and the United States 
Attorney ee we got to Court on May 3lst. 

Q Did Mr. Lam ever say to you up until May 3lst 
that he wanted to plead guilty? | 

A Yes, he did, or he ee Sete ee and 
advisability of pleading gui tT don't know how Co put 
that, but that's it. 

a . On the morning of May 3lst, you testified on 
ai eens examination that Mr. Szeto attempted to edad Guciee 
and the Judge declined to accept the plea? | 


“ Se 


A. Be did ok ce cence. He pleaded guilty, but he 
aid not give the Judge ee answer on the selling 
aspect, and the Judge himself then.denied the application 
to accept his plea. : 
Q And Ss said a eneak ago that Mr. Lam 
intended he es ee | 
: A Mr. wha? | 
Q that Mr. Lam,the petitioner. 
. Please call him +- all right, Lam, go ahead. 
2 I can refer to him as Bill Lum, if it's easier 
fcr you, \ : 
a Yes, that Mc. Lam did what? : 
Q You just testified a moment ago that Bill: Lum 


intendea to plead guilty before you went to Court on May 31?° 
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Gerber -cross . oe 

A ves, that was ee peice arrangement amongst our- 
se'tves after our discussions. 

Q ° After the Court refused to accept Mr. Szeto's 
plea, did you attempt to plead Mr. Lam quiity at that time? 

an Bill Lum came on for pleading after lunch and 
pleaded as the record will show. 

oe: want bs focus on the morning, first. Before 
the sues was impanelled, I believe the record will show 
that the first thing that happened in the ae was that 


Mr. Szeto attempted to plead guilty and the Judge declined 
“to accept the plea. 


A I have eryplained that and that is so. 


Q After that, you just said that Mr. Lum also 


wanted to plead guilty. After that =<~— I sam sorry -- 


A Yes, go ahead. 

QO). you just said that Mr . Lum also wanted to plead 
guilty. After the Judge refused to accept Mr. Szeto's 
plea, did you attempt to enter a plea of guilty for Mr. Lum? 

. Not until that afternoon after lunch, after I 

had pecnived and showed them the 3500-material. | 

Q And before you entered a plea of quilty for 
Mr. Lum, the Government had opened and presented its case 
to the jury after the jury had been impanelled; is that 


4% ‘. pe 


correct? 
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Gerber-cross 90 
A The United States Attorney made an overall 
ee as to what he was going to show to the jury, and 
with his peroration, he ealled fee a conviction. That 
was before — went out to lunch. 
Q Is the reason that before the United States 
Attorney opened to the jury that you did not attempt to 
‘enter a plea of guilty for Mr. Lum is that it was your 
endepatenting that the U.S. Attorney would net allow one 
defendant to plead guilty and the other defendant was go- 
ing to trial? 

a My experience over many years was where there 
were i ieie detest ce, unless one of them would turn, 
what should I say, State's evidence, if all that were in- 
volved voutde't plead, the prosecutor -- and that was bent 
State and Federal Ee Boece a plea of any of them, 
unless he ad an informant he would not take it. 

Q So it was your opinion that the Court would not 
and the U.S. Attorney would not allow Mr. Szeto to plead 
city if Mr. Lum was going to go to trial? 


a At that time and before I received the 


‘3500 . material, and it's because of that feeling that I 


received the 3500 material, that was my‘opinion coming. 
out of nary years of practice. 


o ‘Let me ask you further’ on that. tf in the 
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mbkm Gerbet-cross 
morning, if occa Szeto had pleaded guilty, if 
Court had accepted Mr. Szeto's plea -- 

A If the Court had done what please? 

ie ou chaacemcmnoast before and the record will show 
that oe Court declined to accept Mr. Szeto's plea. af 
the Court had accepted Mr. Szeto's plea in the morning, 
" would ae nace then had attempted to enter a plea of 
guilt y for Mr. Lum? 3 . 


A In the ordinary course of the arrangement for 


that morning, the Judge none have called on Mr. Lum for 


the + onteehs oh to acide in his mind, the Court 5 mind, 


whether or not to accept the plea; and the Court did not 
-leave us at that time with one hanging. The Court left us 
ae that cine with ac man with a plea before the Court that 
the Sok nde conus 

| Q By that you mean that because the Court refused 
to accept Mr. Saato! s plea, che Court would not let Mr. tum 
change his — to ees is that correct? 

cy A The Court did bck call on Mr. Lum to find out 
ee going to plead guilty or not. , 

o And if Mr. Szeto had pleaded guilty and if the 

Court wea accepted the plea, then the Court would have -« 
it was your understanding that the Court would have called 


“i 


on Mr. ‘Lom and asked hin whether he wanted to plead guilty? 


a. 
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Gerber-cross 92 
A My experience is that that's how it would happen 
before the Court made his determination on the application 
of the first pleader. 
my If the Court had neu ones Mr. Szeto's plea in 
the eoenine. and as Mr. Lum started to plead, and if the 
Court accepted Mr. ae plea, it's your understanding that 
‘both defendants would then have os Court would then 
have ceeicees wakes yikes for both defendants? 
A of course.I can't read the tablet in the Court's 
mind, but that would be the general practice. 
, es Chat wae your understanding of the position of 
the U.S. Attorney and the position of the Court? 
AD That's sea, because the U.S. Attorney won is 


“have had his two confessions, so to speak; the Judge would 


be satisfied upon his catechism and interpretation that the 


pleas were aoe and corrent: and that would have dis- 
ieee of it aceasta a sentencing date. 

Q Here I am asking for your understanding again 
of what the practises was of the U.S. Attorney and the jog 
tice of ‘bie Court. xf Mr. cactus, oe pleaded guilty in the 
morning and if the Court:.accepted Mr. Szeto's plea, then 
the Court called wuon Mr. Lum to plead guilty, and the 
Court ioe te accept Mr. sisal s piea of guilty, the Court 


Oa 


said to ‘Mr. Lum that he would have to = to trial, at that 
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mbkm : Gerber-cross 93 
point would Mr. Lum have gone to trial alone or would both 
he and. Mr. Szeto have had to go to trial together? 

A I can't anticipate what the Court would have 
done. I can tell you what I imagine. 

Did oe imagine -- 

THE COURT: Let's not imagine. 

No. | 

dont was wen oe 

THE COURT: Let's not imagine. 

I don't know. The Court did not 

THE COURT: We are Sivan in the 
speculation, imagination. Let's get down to 
should we? 

THE WITNESS: I can't give the answer to that 
until = Oe | 

THE COURT: Don't speculate.. 

THE WITNESS: raanis want to speculate. 

MR. ZUCKERMAN: Your Honor, may I ask the 
witness what his understanding was of the practice of the 
Gosee which I believe has direct relevance to.the judgement 
that he used in and the advice he gave. | 


THE COURT: I think we have had the answers 


i 


already. And I certainly -- 


MR. ZUCKERMAN: I had intended that this was 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK N.Y. — 791.1020 


, y 
o é q 

\ . ZT 

a . 


N a. 


